
Date of Meeting:  June 18, 2013 

 

 

BOARD OF SUPERVISORS 

TRANSPORTATION AND LAND USE COMMITTEE 

INFORMATION ITEM 

 

SUBJECT:     Affordable Dwelling Unit (ADU) Program  

 

ELECTION DISTRICT(S):  Countywide 

 

STAFF CONTACTS:  Sarah Coyle Etro, Assistant Director, Family Services 

 Ellen Grunewald, Director, Family Services 

 

 

BACKGROUND:  

 

Supervisor Volpe, Transportation and Land Use Committee Chair,  requested that an information 

item be prepared that provides a comprehensive overview of the Affordable Dwelling Unit  

(ADU) program to include its history; a description of legislative changes over time; an 

explanation of the income eligibility criteria, waiting list priorities, buy-out provisions, and 

changes in lender practices that have affected the program; information about how the program 

has addressed foreclosures and increased market sales; and a description of the County of 

Loudoun Housing Trust and how it has been used.  

 

Program Development: 

 

The ADU program was initiated by the Board of Supervisors (Board) in 1993 with the adoption 

of Article 7 of the Zoning Ordinance (Attachment 1). Chapter 1450 of the County Code provides 

direction as to program administration (Attachment 2). Prior to the adoption of these Ordinances, 

the Board, through an advisory committee, studied the affordability gap between what the 

existing and future workforce earned and what income was needed to buy the housing being 

produced in the County. The affordability gap was determined to be for households with incomes 

below 70% ($75,110 for 2013) of the Washington Metropolitan Statistical Area Median Income 

(AMI). (100% AMI for 2013 is $107,300.) Through state enabling legislation, the County was 

granted the ability to require developers to set aside a certain number of units they were building 

that would be available for purchase or rent by moderate income workers. ADUs include units 

for purchase by first-time homebuyers and units for rent. Currently (as of January 31, 2013), 

1692 For-Sale ADUs are owned and 336 Rental ADUs are rented by ADU Certificate Holders  

(Attachment 3). 

 

In 2006, the Housing Advisory Board studied the issue of housing affordability by hiring 

AECOM Consult (“AECOM”). The study focused on answering five questions: What is the 

market demand for housing in Loudoun County? What is the right mix of housing units in 

Loudoun County? What should the annual supply of affordable housing be in Loudoun County? 

What jobs are coming to Loudoun County and what will they pay? What is considered an 
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acceptable commuting distance? The AECOM study showed that the housing affordability gap 

for moderate income households had widened from below 70% AMI ($75,110 for 2013) up to 

100% AMI ($107,300 for 2013) and reiterated that there is a large deficit in housing for very low 

income house-holds (below 30% AMI ($32,190 for 2013)).  The Board reviewed housing 

policies and revised them to identify the County’s policy and programmatic focus on the unmet 

housing needs of “households earning up to 100% of the Washington Metropolitan Area Median 

Income (AMI) that being the area of greatest need.” (Revised General Plan, Housing Policy 2) 

The ADU program helps address part of the County’s unmet housing needs by providing housing 

for incomes from 30% AMI ($32,190 for 2013) to 70% AMI ($75,110 for 2013). 

 

Ordinance Provisions: 

 

The County Zoning Ordinance requires that for every development of 50 units or more at a 

density greater than 1 dwelling unit per 40,000 square feet in an area served by public water and 

sewer, developers will provide 12.5% of the project’s single family attached and single family 

detached units, and 6.25% of the multi-family units, as ADUs to be made available to households 

with incomes between 30% AMI ($32,190 for 2013) and 70% AMI ($75,110 for 2013). The 

ADUs are provided at a reduced price by the builder. The price is set by the Affordable Dwelling 

Unit Advisory Board (ADUAB). The Board has amended the Ordinances several times 

(Attachment 4).  

 

Significant revisions include: 

 

 June 16, 1999. Chapter 1450 was repealed and re-adopted in its entirety in 1999.  The 

new version of the Ordinance added the ability of non-profits to purchase ADUs once 

qualified by the Board of Supervisors; added the opportunity for a 1.5% realtor sales 

commission to help ADU buyers; specified the use of the Washington Metropolitan 

Statistical Area Median Income (AMI) in determining income eligibility; added the profit 

split (market price – ADU value = profit) between County and seller on ADUs sold at 

market; and added a real estate agent and program participant member to the ADUAB. 

 July 10, 2000.  Article 7 of the Zoning Ordinance was amended to require developers to 

provide 6.25% of all unit types as ADUs and set the optional density bonus at 10%.  It 

also added that the cash buy-out contribution can be paid prior to the issuance of the first 

zoning permit or at a time specified by the Board of Supervisors. 

 December 15, 2003. Changes to Article 7 now require the number of ADUs to be 12.50% 

for single-family attached and detached units, and increased the optional density bonus to 

20% for those unit types. 
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Affordable Dwelling Unit Advisory Board: 

 

The ADUAB is appointed by the Board of Supervisors and is required by Chapter 1450 of the 

Codified Ordinances to be comprised of representatives of many aspects of the building industry, 

including for-profit single-family and multi-family developers; a residential lender; a qualified, 

non-profit housing group providing services in Loudoun County; a civil engineer, architect, land 

surveyor, or planner; a real estate agent; a program participant; a representative of the Loudoun 

County Department of Planning; an at-large member; and a representative of the Board of 

Supervisors (Attachment 5).  The ADUAB meets once a month and has several active 

committees that also meet, including the Finance, Builder’s, and Zoning Modification 

committees. The ADUAB Finance Committee membership also serves on the Joint Trust Fund 

Committee, which makes recommendations to the Board of Supervisors on expenditures from 

the Housing Funds.  

 

Community Partners: 

 

Many facets of the building industry are involved in the ADU program. Builders supply the 

ADUs and the County income-qualifies the Certificate Holders, both buyers and renters. 

(Builders currently providing ADUs include: NVR, Ryan, Winchester, MI Homes, NV Homes, 

Van Metre, K. Hovnanian and Toll Brothers.) The ADUAB collaborates with builders to make 

the program workable in setting sales prices.  Certificate Holders use banks to provide mortgages 

and title companies to close loans. The County has used the contracted services of realtors and 

title companies to sell the ADUs that the County has purchased. The County also works closely 

with the property managers of fourteen apartment complexes that provide ADUs (Attachment 6).  

 

Program Operation: 

 

Process for Obtaining an ADU Certificate of Eligibility. The Department of Family Services 

provides support to the ADUAB and its subcommittees; manages the qualification of program 

participants according to the income requirements set forth in Article 7 of the Zoning Ordinance; 

and manages the waiting list. Applicants provide income information (pay stubs, credit report, 

tax returns, mortgage pre-approval letters, etc.) to apply for an ADU Certificate. Once 

determined to be income eligible, applicants attend an extensive intake session where the process 

for home selection and the obligations of the program are provided to them. Once income-

eligibility is established and the applicant has been through the intake session, they become ADU 

Certificate Holders eligible to access an ADU to purchase or rent. The County does not provide 

first trust financing for ADUs.  On their own, the Certificate Holder must secure a mortgage 

from a bank.  

 

For Rental ADUs, the County determines income eligibility and then directs Certificate Holders 

to the apartment complexes that have ADUs to rent. The Certificate Holder signs the individual 

complex’s lease and rents the unit for the reduced rent established annually by the ADUAB. The 

ADU renter must verify income every year to establish eligibility for the program (Program 

processes are described in Attachment 7). 
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Builder Process. Once a re-zoning application or a subdivision application is approved, the 

number of required ADUs is determined, and the Builder receives a zoning permit, the Builder 

notifies the County through a Notice of Availability (NOA) that he has begun building ADUs. 

The Department of Family Services sends the Builder all the names of ADU Certificate Holders 

on the waiting list in priority order and distributes the Builder’s marketing materials to the 

waiting list. The Certificate Holders are invited to visit the development and talk with the 

Builder’s Sales Representative about the available ADUs. The ADU Certificate Holder either 

signs a contract to purchase or opts not to purchase. 

 

Waiting List Organization. For the ADU Purchase program, the waiting list is established by 

the date and time of eligibility determination.  A Certificate of Eligibility is applicable for one 

year and the Purchase program waiting list is organized by four priorities. The waiting list 

priorities include: 

 Priority 1 (People who live and work in the County); 

 Priority 2 (People who work in the County); 

 Priority 3 (People who live in the County, but work elsewhere); 

Priority 4 (Non-County residents and non-County workers).  

 

The County provides marketing materials to all Certificate Holders on the waiting list. The 

Builder is provided with the waiting list in priority order.  During the initial 10 day marketing 

period, the Builder is responsible for accepting contracts on ADUs in priority order. After the 

initial 10 day marketing period, the Builder can accept contracts on a first-come first-served 

basis if there are still units available. The ADU rental waiting list is organized on a first-come, 

first-served basis.  The following statistics relate to the ADU waiting lists (as of January 31, 

2013): 

         Purchase Rental 

Number of Households on waiting list    99  116 

Number of Households on waiting list by priority   ----  ---- 

Priority 1 (Live/Work in the County)    59  ---- 

Priority 2 (Live in the County)    17  ---- 

Priority 3 (Work in the County)     12  ---- 

Priority 4 (Neither Live nor Work in the County) 11  ---- 

 
The program currently allows a Certificate Holder the choice as to which ADU to purchase. A 

Certificate Holder retains position on the waiting list even if determining not to purchase an 

available ADU. A variety of unit sizes (number of bedrooms and square footage); unit types 

(townhouses; apartment-style condominiums; two floor condominiums over two floor 

condominiums (2 over 2s) and two floor condominiums over one floor condominiums (2 over 

1s), etc.); locations; costs (HOA fees, Earnest Money Deposits) are provided in the ADU 

program based on what is being developed in the County. Households on the waiting list also 

vary in terms of family size, job location, children’s school locations, liquid assets for down 

payments, monthly incomes for HOA fees, etc.  Because of these variables, not all ADUs fit the 

needs of every Certificate Holder.  
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Program Participants: 

 

The ADU program has attracted a variety of households including both single individuals and 

families. The average family size is 2.5 people per household. The average income of households 

served is $39,546 for Certificate Holders purchasing ADUs and $36,546 for ADU renters. 

Program participants are relatively young with the average head of household for ADU owners 

37.6 years of age and a little older for ADU renters at 46.4 years of age. Participants represent 

the general employment make-up of the Loudoun economy in terms of industries that they work 

in.  

 

Of note for ADU owners is that: 

 9.9% work for Loudoun County Public Schools 

 5.6% are  INOVA Loudoun Hospital Employees  (another 4.85% work at other hospitals) 

 2.6% work in Loudoun County Public Safety 

 17% work in Retail  

 4.7% of ADU purchasers work in Airport-related jobs. 

For the ADU rental program:  

 21% work in Retail 

 15% work in Professional and Technical Industries 

 8% work in Airport-related jobs 

 8.5% work in Accommodations/Food 

Additional employment information is provided in Attachment 8. 

 

County of Loudoun Housing Trust: 

 

On August 12, 1997, the Board of Supervisors established the County of Loudoun Housing Trust 

as the repository for funds generated from the ADU program. The types of funds generated by 

the program include: cash buy-out provided by the Ordinance; affordable housing cash proffers 

that specify placement in the Trust; and half the profit from a market sale (market price minus 

ADU value divided in half). The balance of the Trust as of January 31, 2013 is $13,868,531 

(Attachment 9).  According to the terms of the Trust Agreement, the Trust is to be used “to 

further the provisions of affordable dwelling units in Loudoun County . . . To spend the monies 

in the Trust in the manner in which the Trustee deems most appropriate in order to further the 

provision of affordable dwelling units to the Beneficiaries” (Attachment 10).  

 

Through the actions of the Board of Supervisors, acting as Trustees of the County of Loudoun 

Housing Trust, many programs have been supported by this Trust including (Attachment 11): 

 

 Down Payment and Closing Cost program 

 Public Employee Homeownership Grant program 



Item #5:  ADU Program 

Transportation and Land Use Committee 

June 18, 2013 

Page 6 

 

 Neighborhood Stabilization Program activities (acquisition, down payment and closing 

cost support) 

 ADU Foreclosure Purchase Program 

 Habitat for Humanity to support several projects  

 Housing Funds Applications 

 ADU Purchase Program 

 

Market Sales: 

 

Over the course of program history which began in 1993, 278 units have sold at market 

(Attachment 12). Chapter 1450 of the Codified Ordinances provides for a market sale of an ADU 

when the unit (newly built or a re-sale) does not sell in the 90 day prescribed timeframe. This 

timeframe gives Certificate Holders on the waiting list ample time to make a purchase and also 

ensures that the builder has a timely sale if a Certificate Holder does not purchase a unit. When 

the unit sells at market, the County receives one half of the difference between the actual sales 

price and the ADU price. The proceeds from the sale are deposited into the County of Loudoun 

Housing Trust to be used for affordable housing in accordance with the Trust Agreement.  The 

County benefits from either a unit sold to a Certificate Holder, which is the preference, or the 

cash proceeds from a market sale, although those proceeds are typically insufficient to replace 

the unit in the program. Other ways a market sale may occur include when a unit is foreclosed on 

and sold by a trustee or when the 15 year covenant control period has expired.  

 

In the current lending market, the inability to secure a loan is the largest issue faced by 

purchasers and appears to be having a dramatic effect on the number of market sales of ADUs in 

the past 18 months. Loan requirements (down payments, credit scores) have become very 

restrictive.  The federal Department of Housing and Urban Development (HUD) has begun 

enforcing Mortgagee Letter 94-2 which restricts banks from lending to purchasers when there is 

a restrictive covenant that does not release upon foreclosure on the property, as is the case with 

the County’s ADU Covenants. In this case, the banks will not get FHA-backed insurance for 

their loans. This has resulted in many lenders no longer making loans to ADU purchasers and 

has affected programs throughout the Commonwealth and across the nation.  In January 2012, 

there were 7 lenders making mortgage loans to ADU purchasers in Loudoun County. By June, 

the number had dwindled to 3 lenders due to the tightening of mortgage lending practices. As of 

February 2013, the program has 4 lenders providing financing to ADU purchasers.  

 

In the past, the Board of Supervisors approved the conversion of two ADU rental apartment 

complexes to For-Sale condominiums which resulted in a large number of ADUs of the same 

size, type and location hitting the market for sale at the same time. Of these two projects, 56 of 

the 66 Summerfield at Brambleton ADUs and 2 of the 43 Alexan at Ryan’s Corner ADUs sold at 

market. In 2012, 95 ADUs sold at market at a time when the number of lenders providing 

mortgages fell due to restrictive lending practices.  
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Foreclosures: 

 

The program has experienced some foreclosures in the past few years (Attachment 13). When 

the program began to experience foreclosures, the Department of Family Services in consultation 

with the ADUAB took the position that the covenants do not terminate upon foreclosure and the 

foreclosure re-sale must follow the procedures outlined in Chapter 1450 of the Codified 

Ordinances (which requires that the ADU be marketed for 90 days to a Certificate Holder). In 

October 2011, Judge Thomas D. Horne issued an opinion in Board of Supervisors v. Renee 

Jefferson, that foreclosures are not “re-sales” under the Ordinance and therefore the foreclosing 

Trustee may sell the ADU at the highest price the property will bring at an auction. The County 

filed a Petition for Appeal to the Supreme Court of Virginia seeking a review of the decision, but 

that Petition was not granted, so the ruling in Jefferson is now the law in Loudoun County. Given 

this ruling, the previous position of the County that the ADU covenants survive foreclosure is no 

longer supported. As a Trustee can now sell an ADU at foreclosure to the highest bidder, there 

are few legal avenues left to stop these foreclosures.  

 

ADUAB & Staff Initiatives: 

 

Over the past several years, the ADUAB and staff have been working on a variety of approaches 

to improving the program and reducing the number of ADUs being sold at market. Initiatives 

include: 

 Recommendations for revisions to Article 7 and Chapter 1450 to include increasing the 

purchase option period timeframe and modifying the cash buyout formula;  

 Increasing the number of households on the waiting list to ensure that there are ample 

Certificate Holders to purchase units; 

 Improving the speed and number of Certificate Holders the Builder has access to; 

 Improving communication with lenders to determine how the program could be revised 

to attract more lenders; 

 Coordinating with other jurisdictions in the region that have ADU programs on 

collectively addressing HUD’s Mortgagee instructions; 

 Providing a semi-annual training seminar to Builder’s Sales Representatives to ensure 

that they have what they need to market the program; 

 Exploring revisions to the restrictive covenant; 

 Purchasing ADUs in danger of market sale; 

 Streamlining and expediting the approval process of applications for Certificates;  

 Revising the Re-sale website to improve market exposure; and 

 Surveying current ADU owners to gain insight on program operations. 
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ISSUES: 

 

A significant issue facing the program is the market sale of ADUs and the expiration of the 15 

year covenant control period for many units (Attachment 14). The ADU program has been a 

significant source of affordable housing in the County having produced approximately 2000 

units for rent and purchase with approximately 1600 units that have not yet been built. As long as 

the County retains Article 7 in its current form, rezoning and subdivision activity will continue to 

produce ADUs even as ADUs begin to exit the program through covenant expiration, market 

sale, and foreclosure. The County of Loudoun Housing Trust has accumulated significant 

funding that so far has been allocated toward the Down Payment and Closing Cost Assistance 

program, the NSP program, the Housing Funds, the purchase of foreclosed and market sale 

ADUs, and other programs. The County should consider what changes to make to the program to 

encourage the retention of units through program improvement. 

 

CONCLUSION: 

 

The Affordable Dwelling Unit (ADU) program has been in existence and operating for more 

than 15 years under the current structure. Over this time, periodic financial and operational audits 

have been performed. It is the staff’s position that this would be an optimum time to contract out 

a more comprehensive audit to ensure that the program is realizing its full potential and the 

County is maximizing appropriate public/private partnerships. This audit is projected to occur in 

fiscal year 2014.  

 

ATTACHMENTS:   

 
1. Article 7 of the Loudoun County Zoning Ordinance entitled “Administration and Regulation of 

Affordable Dwelling Unit Developments”  

2. Chapter 1450 of the Codified Ordinance entitled “Affordable Dwelling Units “ 

3. Number of ADUs Sold to Certificate Holders by Year 

4. Chronology of Key Board Decisions Related to the ADU Program 

5. Current Membership of the Affordable Dwelling Unit Advisory Board 

6. Complexes that Accept the ADU Rental Certificate 

7. Program Processes 

8. ADU Employment by Industry 

9. County of Loudoun Housing Trust Summary of Funds  

10. County of Loudoun Housing Trust Agreement 

11. Relationship of  the County of Loudoun Housing Trust to the Housing Funds  

12. Market Sales  

13. ADU Foreclosures 

14. ADU 15 Year Covenant Expirations by Year 
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